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Dear Mr. Reed and Counsel:

This is my decision on defendant Jerome B. Reed’s (“Reed”) second motion for
postconviction relief. Reed was convicted of Robbery in the First Degree Possession of aFirearm
During the Commission of aFelony, Kidnaping in the Second Degree, two counts of Burglaryinthe
Second Degree, Unlawful Imprisonment in the Second Degree, two counts of Theft, and Criminal
Mischief. The chargesarose out of Reed’ srobbery of Cecil Bounds at his home on January 25 and
29, 2001.

| sentenced Reed on November 30, 2001. The Supreme Court affirmed Reed’ s convictions
on June 21, 2002. Reed filed hisfirst motion for postconviction relief on March 5, 2003. Reed set

forthanumber of groundsfor relief in hisfirst motion for postconviction relief, al of which aleged



ineffective assistance of counsel. Reed was represented at trial by Thomas D. H. Barnett, Esquire
(“Barnett”). | denied Reed's first motion for postconviction relief on August 6, 2003.* The
Supreme Court affirmed my denial on March 22, 20042

Reed filed his second motion for postconviction relief on September 19, 2005. Reed’s
groundsfor relief are, except for one, based upon alleged ineffective assistance of counsel. Several
of the allegationsareidentical to the ones Reed raised in hisfirst postconviction relief motion. Reed
filed an amendment to his second motion for postconviction relief adding three more allegations of
ineffective assistance of counsel on November 28, 2005. Barnett filed an affidavit responding to
Reed’ sallegationson January 9, 2006. | have concluded that, given the non-factual nature of Reed’ s
allegations, there is no need to hold an evidentiary hearing.

Thisis Reed’s second motion for postconviction relief. It is untimely?, repetitive, and the
argumentshave been previouslyadjudicated. Therefore, itisbarred by Superior Court Criminal Rule
61, subsections (i)(1), (i)(2), and (i)(4). Moreover, there are no “colorable claims that therewas a
miscarriage of j ustice because of aconstituti onal vi olationthat undermi ned the fundamentd | egdl ity,
reliability, integrity or fairnessof the proceedingsleading to thejudgment of conviction.”* Although

all of Reed' s arguments are without merit, repetitiveand untimely, | will briefly address them.

! Sate v. Reed, 2003 WL 22853417 (Del. Super.).
2 Reed v. State, 843 A.2d 696 (Del. 2004).

® The Supreme Court’ s decision became final on July 11, 2002. Even overlooking the
fact that Reed previoudly filed a motion for postconviction relief, the opportunity to file amotion
for postconviction relief became time-barred three years after the judgment of the conviction
became final, which was on July 11, 2005. Reed did not file the second motion for
postconviction relief until September 19, 2005, which was beyond the time period.

*Outten v. Sate, 720 A.2d 547, 556 (Del. 1998), citing Super. Ct. Crim. R. 61(i)(5).
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A. Ineffective Assistance of Counsel

Reed alleges that he received ineffective assistance of counsel during his trial and direct
appeal. The United States Supreme Court has established the proper inquiry to be made by courts
when deciding a motion for postconviction relief.®> In order to prevail on a claim for ineffective
assistance of counsel pursuant to Superior Court Criminal Rule 61, the defendant must engagein a
two-part analysis® First, the defendant must show that counsel’ s performancewas deficient and fell
bel ow an objective standard of reasonableness.” Second, the defendant must show that the deficient
performance prejudiced the defense® Further, a defendant “ must make and substantiate concrete
allegations of actual prejudice or risk summary dismissal.”® It isalso necessary that the defendant
“rebut a ‘strong presumption’ that trial counsel’s representation fell within the ‘wide range of
reasonable professional assstance,” and this Court must eliminate from its consideration the
‘distorting effects of hindsight when viewing that representation.’”*°

i. In-court identification

Reed allegesthat Barnett wasineffective for failingto suppressan in-court identification of
him by Bounds. Reed made the same allegation in hisfirst motion for postconvictionrelief. 1ruled

then that Reed had presented no legal or factual basis to support his clam. Reed has not offered

®> Qrickland v. Washington, 466 U.S. 668 (1984).

® Srickland, 466 U.S. at 687.

"1d. at 687.

8|d. at 687.

® Satev. Coleman, 2003 WL 22092724 (Del. Super. Ct.).

19 Coleman, 2003 WL at *2, quoting Strickland, 466 U.S. at 689.
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anything new that supports this allegation. Thus, this allegation is repetitive and without merit. |
would note, as| did thefirst timethat | addressed this allegation, that Bounds did not identify Reed
at trial asthe personwho robbed him. The State proved that Reed was the perpetrator through other
evidence.

ii. Barnett did not represent Reed to the fullest

Reed allegesthat Barnett was unabl e to properly represent him becausehetook over the case
only 39 days before the start of thetrial. Reed made substantially the same argument in his first
motion for postconviction relief. | ruled then that Reed had presented no factud or legal basis to
support hisclaim. Reed has not offered anything new that woul d cause meto doubt Barnett’ s effort.
Thus, this allegaion is repetitive and without merit.

lii. Barnett did not inform Reed about the status and content of the direct appeal

Reed alleges that Barnett was ineffective because he did not confer with him or kesp him
abreast of the issues concerning his direct appeal. Reed did not raise thisissue in hisfirst motion
for postconviction rdief, but he certainly could have done so. Reed allegesthat Barnett' sfalurein
this regard prevented him from appealing the proper issues. Barnett acknowledged that he hasno
recollection of whether he discussed the appeal with Reed, but he does believethat he did appeal the
only appeal ableissuein Reed scase. WhileBarnett certainly shouldhave conferred with Reed about
the appeal, | have no reason to believe that Barnett’ sfailure to do so made any difference. Reed has
simply not presented me with any information concerningtheissuesthat arguably should have have
been appealed. Thus, without more, there is no merit to this allegation.

iv. Unanswered letters

Reed alleges that Barnett was ineffective because he did not respond to his letters. Reed



raised thisargument in hisfirst motion for postconvictionrdief. | ruledthen that thisallegation was
without merit. Reed has nat offered anything new that would support this dlegation. Thus, this
allegation is repetitive and is without merit.

v. Habitual offender ruling

Reed alleges that Barnett was ineffective because he failed to appeal his sentencing as an
habitual offender. The State filed a motion prior to sentencing to declare Reed a habitual offender
pursuant to 11 Del.C. 8 4214. The motion listsnumerous felony convictions. However, Reed has
not identified those convictions which do not qualify as predicate offensesfor thehabitual offender
statute. Thus, without more, there is no merit to this allegation.

vi. Failing to move for a mistrial

Reed alleges that Barnett should have either attempted to suppress or moved for a mistrial
when incriminating evidencewas reveal ed to thejury during thetrial. Reed’ sargument isbased on
statementshe made to the police during a recorded interrogation that was playedfor the jury. Reed
believes that the statements were prejudicial and affected the outcome of the case. InReed’ sfirst
motion for postconviction relief he argued that Barnett should have filed a motion to suppress
statements made by him to the police after his arrest. | assume that these are the same statements
that Reed now continuesto object to. | notethat Reed did not in hisfirst motion for postconviction
relief identify any of the statements or how they influenced the result of the trial. Similarly, Reed
has not identified any of the statementsin his second motion for postconviction relief or stated how
they influenced thetrial. Barnett believesthat Reed takesissue with the fact that Reed asked for an
attorney on the tape. At trial, Reed was concerned that asking for an attorney might create the

appearanceof guilt. To correct any misconception, | gavethejury thefollowing curativeinstruction:



L adiesand gentlemen, thereareacouple of thingson that tape
that require me to comment for you. There was a mention on that
tape that the defendant had asked for alawyer. The defendant has a
congtitutional right to ask for alawyer, as we al do under those
circumstances. The fact that he did ask for alawyer or did mention
alawyer, isin no way any sort of admission of guilt and you shauld
not consider it for that purpose at all.
| was satisfied at the time of trial that this was adequate and | remain satisfied.
B. Robbery in the First Degree
Reed alleges that the State did not prove all of the elements of Robbery in the First Degree
beyond areasonable doubt. Reed’ sargument isbased on decisionsissued by the Delaware Supreme
Court shortly after his direct appeal. Reed argues that Word v. Sate,** McKamey v. State,” and
Walton v. Sate™ prohibit a conviction of Robbery in the First Degree based upon thefacts of his
case. Inthose cases, the Supreme Court elaborated on what it means to “display” aweapon. The
Court in Muhammad, quoting Walton, stated that “there must be conduct, in addition to the verbal
threat, that could be viewed objectively as ‘ display]ing] what appears to be a deadly weapon.’”**
Reed’ s argument is based upon his belief that the State did not prove that he possessed a weapon
during the robbery. Reed’ sargument is misplaced. Robbery in the First Degree is defined as:
“(a) A person is guilty of robbery in the first degree when the person commits the
crime of robbery in the second degree and when, in the course of the commission of

the crime or of immediate flight therefrom, the person or another participant in the
crime:

11801 A.2d 927 (Del. 2002).

12 2003 WL 22852614 (Del. Supr.).

13821 A.2d 871 (Del. 2003).

% Muhammad v. State, 829 A.2d 137, 139 (Del. 2003) citing Walton, 821 A.2d at 876.
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* k%

(2) Displays what appears to be a deadly weapon or represents by
word or conduct that the person is in possession or control of a deadly
weapon; or

**k*

(4) Commits said crime against a person who is 62" years of age or
older.”*®

In order for Reed to be convicted of Robbery intheFirst Degreeonly one of the additional elements
has to be proven. Reed was charged with violating 11 Del.C. § 832(a)(4). Reed's victim, Mr.
Bounds, testified at the tria that he was eighty-six years old.” The fact that Mr. Bounds was over
the age of sixty-five'® satisfies subsection (a)(4). Reed’ sargument that the State did not demonstrate
he possessed aweapon as part of the robbery charge iswithout merit since it was not an element of
the offensethat he was actually charged with committing. Thus, there is no merit to this argument.
CONCLUSION
Reed’ s motion for postconviction relief is DENIED.
IT 1SSO ORDERED.

Very truly yours,

E. Scott Bradley

1> At the time of the indictment, 11 Del. C. § 832(a)(4) required the victim to be 65 years
of age or older. 73 Del. Laws, c. 126, which lowered the age to 62 became effective July 9,
2001.

°11 Del. C. 88 832 (a)(2) and (4).
Y Transcript A-84.

18 See footnote 10.



